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(iv) The tonnage of catch on board at
the time of seizure;

(v) The vessel’s average catch-per-
day’s fishing for the three calendar
years preceding the seizure;

(vi) The vessel’s average downtime
between fishing trips for the three cal-
endar years preceding the seizure; and

(vii) The price-per-pound for the
catch on the first day the vessel re-
turns to port after the seizure and de-
tention unless there is a pre-negotiated
price-per-pound with a processor, in
which case the pre-negotiated price
must be documented; and

(5) Documentation for confiscated,
damaged, destroyed, or stolen equip-
ment, including:

(i) The date and cost of acquisition
supported by invoices or other accept-
able proof of ownership; and

(ii) An estimate from a commercial
source of the replacement or repair
cost.

(c) Burden of proof. The claimant has
the burden of proving all aspects of the
claim, except in cases of dispute over
the facts of the seizure where the
claimant shall have the presumption
that the seizure was eligible unless
there is clear and convincing credible
evidence that the seizure did not meet
the eligibility standards of the Act.

§33.9 Amount of award.

(a) Lost fishing time. Compensation is
limited to 50 percent of the gross in-
come lost as a direct result of the sei-
zure and detention, based on the value
of the average catch-per-day’s fishing
during the three most recent calendar
years immediately preceding the sei-
zure as determined by the Secretary,
based on catch rates on comparable
vessels in comparable fisheries. The
compensable period for cases of seizure
and detention not resulting in vessels
confiscation is limited to the elapsed
time from seizure to the time after re-
lease when the vessel could reasonably
be expected to return to the point of
seizure. The compensable period in
cases where the vessel is confiscated is
limited to the elapsed time from sei-
zure through the date of confiscation,
plus an additional period to purchase a
replacement vessel and return to the
point of seizure. In no case can the ad-
ditional period exceed 120 days.
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(1) Compensation for confiscation of
vessels, where no buy-back has oc-
curred, will be based on market value
which will be determined by averaging
estimates of market value obtained
from as many vessel surveyors or bro-
kers as the Secretary deems prac-
ticable;

(2) Compensation for capital equip-
ment other than vessel, will be based
on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement costs; and

(4) Compensation for confiscated
catch will be for full value, based on
the price-per-pound.

(b) Fuel expense. Compensation for
fuel expenses will be based on the pur-
chase price, the time required to run to
and from the fishing grounds, the de-
tention time in port, and the docu-
mented fuel consumption of the vessel.

(c) Stolen or confiscated property. If
the claimant was required to buy back
confiscated property from the foreign
country, the claimant may apply for
reimbursement of such charges under
section 3 of the Act. Any other prop-
erty confiscated is reimbursable from
this Guaranty Fund. Confiscated prop-
erty is divided into the following cat-
egories:

(1) Compensation for confiscation of
vessels, where no buy-back has oc-
curred, will be based on market value
which will be determined by averaging
estimates of market value obtained
from as many vessel surveyors or bro-
kers as the Secretary deems prac-
ticable;

(2) Compensation for capital equip-
ment other than a vessel, will be based
on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement cost; and

(4) Compensation for confiscated
catch will be for full value, based on
the price-per-pound.

(d) Insurance proceeds. No payments
will be made from the Fund for losses
covered by any policy of insurance or
other provisions of law.

(e) [Reserved]

(f) Appeals. All determinations under
this section are final and are not sub-
ject to arbitration or appeal.
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